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ARBITRATION 
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 Arbitrator: Martin Le Roux Koorts  
 Case No.: ECEL2617-14  
 Date of Award: 29 August 2014 
 
 
 

In the ARBITRATION between: 
 
 
 

GARY DU PLESSIS 
(Union / Applicant) 

 
 

and 
 
 

CREST CHEMICALS (PTY) LTD 
(Respondent) 

 
 
 
 Union/Applicant’s representative: In person 

 Union/Applicant’s address: Mr G. du Plessis 

  42 Fourth Avenue, Gonubie, East London 5257 

 Telephone: 061 045 0497 / 074 558 7437 

 Telefax:  

 
 
 Respondent’s representative: Mr T. Phakathi 

 Respondent’s address: Init 24 Frame Park 

  Chisselhurst 

  East London 5257 

 Telephone: 043 726 8713 / 011 806 8922 

 Telefax: 086 547 9177 / 011 388 5903 
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DETAILS OF HEARING AND REPRESENTATION 

 

1 This matter was set down for arbitration on 26 August 2014 at the offices of the Department of Labour in 

East London.  The Applicant took care of his own representation.  The Respondent was represented by 

Mr. T. Phakathi who was employed as an industrial relations manager with the Respondent Company. 

 

 ISSUE TO BE DECIDED 

 

2 The issue to be determined is whether or not the dismissal of the Applicant was fair. 

  

 Substantive fairness was only challenged in that the Applicant held that the sanction of dismissal was 

 too harsh under the circumstances. 

 

3. Procedural fairness was challenged in that the chairpersons of his disciplinary and appeal hearing were 

 biased in that they had discussions with the Company representative prior to deciding what sanction to 

 apply. 

  

 BACKGROUND 

 

4. Mr Jacobs was employed as a sales representative. The Applicant’s dismissal resulted from a finding 

 that he was guilty of the following charges: 

 

 Unbecoming conduct in that he engaged in an extra marital affair with the representative of one of the 

 clients in his portfolio during the months of March 2014 to May 2014 at Crest Chemicals and Dynamic 

 Brands premises in East London. 

 

  Indecent conduct in the sphere of work in that he engaged in a sexual encounter with the representative 

 of one of the employer’s clients in the employer’s offices on or about 26 April 2014 at the employer’s 

 premises in East London. 

 

 Bringing the Company’s reputation in disrepute as result of these actions which affects the reputation 

 and legitimate business interest of the Company. 

  

 The Applicant pleaded guilty to all of these charges at his disciplinary hearing. 
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5. The Applicant was dismissed on 13 June 2014 after a disciplinary hearing was held. He appealed 

 against his dismissal but his dismissal was upheld at his appeal hearing. He referred the matter to the 

 National Bargaining Council for the Chemical Industry and the matter is now before me for arbitration. 

 

  SURVEY OF EVIDENCE 

 

6. I have considered all the evidence and argument, but because the Labour Relations Act, 66 of 1995, as 

 amended (LRA), requires brief reasons (section 138(7)), I have only referred to the evidence and 

 argument that I regard as necessary. This is a summary and do not include all the evidence and 

 argument that was considered in deciding  this matter 

 

7. Two witnesses testified on behalf of the Respondent, namely Mr. M. van Schelt employed as a national 

 manager  and Mr. L. Lovemore employed as a regional manager. The Applicant also testified at this 

 hearing.  

 

8. It was the evidence of Mr. van Schelt that he chaired the Applicant’s disciplinary hearing. The Applicant 

 pleaded guilty to the charges at his hearing as reflected on page 6 of the Bundle. After he considered all 

 the evidence he caucused with Mr. Phakathi and the Company industrial relations specialist and then 

 decided to terminate the services of the Applicant. 

 

9. He referred to page 27 of the Bundle paragraph 4.4.1.12 and testified that as recorded here it was the 

 policy of the Company that in the instances where dismissal is considered as an appropriate sanction 

 the chairperson of a hearing must contact the industrial relations manager and consult with him before 

 he makes a final decision to dismiss. It was also the role of human resources representative at a 

 disciplinary hearing to assist and advise the presiding officer as set out under paragraph 4.4.2 on page 

 27 of the Bundle. In this instance Mr. Phakathi was the human resources representative at the 

 Applicant’s hearing with whom he consulted. 

 

10. It was in essence his evidence under cross-examination that he considered both aggravating and 

 mitigating factors as listed on page 14 & 15 of the Bundle before he decided on the sanction.  

 

11. It was his evidence under re-examination that he viewed the actions of the Applicant as a very serious 

 offence. 
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12. It was inter alia the evidence of Mr. Lovemore that he received a phone call from one of their customers 

 informing him that the Applicant was having an affair with one of their employees. He stated that he will 

 investigate the matter and revert back to them. He spoke to the Applicant and the Applicant denied it. 

 He informed the person who phoned that nothing had happened between the Applicant and their 

 employee. 

 

13. He testified that he then received another phone call from this customer stating that the employee’s 

 husband will testify that he did have an affair with his wife. The Applicant then eventually admitted that it 

 was the truth that he had an affair with the employee of the customer. The customer was very upset that 

 the Applicant was untruthful. 

 

14. It was his evidence that the firm where this lady was employed was their biggest customer and as result 

 the actions of the Applicant has affected the Company’s relationship with this firm and the trust 

 relationship between him and the Applicant was completely broken down. 

 

15. It was his evidence under cross-examination that he received the first phone call from the customer on 

 12 May 2014. He then informed customer that nothing had happened after he spoke to the Applicant. 

 

16. The truth was then revealed on 14 May 2014 and the instruction from the customer as contained on 

 page 5 of the Bundle was received on 21 May 2014 whereby the Applicant was not allowed to enter the 

 premises of the customer. 

 

17. It was his evidence under re-examination that when he spoke to the Applicant after the customer 

 phoned the Applicant stated that no sexual intercourse had taken place between him and the customer 

 employee. 

 

18. He confirmed that he submitted the aggravating factors as listed on page 14 & 15 of the Bundle.   

 

 

19.  It was in essence the evidence of the Applicant that he had potential to succeed in the Company 

 and he put all his cards on the table and held nothing back. He “came clean”. He was under counseling 

 at present and he believes that he should be given a second chance.  
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20. His family circumstances requires that he should be given a second chance and it is now two and a half 

 month that he is unable to secure alternative employment. His family was suffering and he went through 

 a hard journey.  

 

21. His testified that his manager preferred that he should have been given a final written warning with a 

 suspension. The Company did not lose any business with this customer. 

 

22. It was inter alia his evidence under cross-examination that he conceded that the charges were very 

 serious. He confirmed that he was intimate with the employee of the customer in the Company offices 

 and the parking lot.  

 

23. He agreed that it was a serious matter in that the customer contacted his manager and informed him 

 that he was not allowed on the customer’s premises. 

 

24. He conceded that the offences committed by him qualified for dismissal. He was though not aware of 

 this at the time. He challenged his dismissal for the sake of his family. He agreed that one cannot do 

 what he pleases because he has responsibilities towards his family. 

 

25. He was referred to paragraph 4.1.1.1 on page 25 of the Bundle and conceded that the employer has the 

 right to dismiss an employee for an offence which is not work related but affects the employment 

 relationship. 

 

ANALYSIS OF EVIDENCE AND ARGUMENT 

 

26. The Respondent bears the onus of proving that the dismissal was substantively and procedurally fair 

 based on a balance of probabilities.  

 

27. I will at first attend to the challenge with regard to substantive fairness in that the Applicant held that the 

 sanction was too severe under the circumstances before me. It is my view that the severity of the 

 sanction of dismissal applied under the circumstances before was not too severe if the following is inter 

 alia considered: 

 

 The Applicant pleaded guilty to all the charges. The Applicant was aware and confirmed that the 

 offences committed was very serious and qualified for a sanction of dismissal. 
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 The Applicant’s conduct has clearly affected the employment relationship as he was inter alia barred 

 from the premises of the Respondent’s biggest customer. The Applicant was employed as a sales 

 representative and it is evident that the Applicant needs to be able to visit this customer in order to do 

 his job.  

  

28. It is also my view that the Applicant’s conduct adversely affected the trust relationship between him and 

 his employer as well as the concerned customer.  

 

29. Though not challenged by the Applicant at the onset of the hearing he alluded that the Respondent 

 acted inconsistently in applying disciplinary measures with regard to employees having affairs at the 

 workplace. I find no substance in this challenged as there was no evidence provided by the Applicant to 

 state a claim for inconsistency on the part of the Respondent. If part of the appeal minutes as reflected 

 on page 22 of the Bundle is considered it is in fact confirmed that three (3) cases of this nature involving 

 three (3) senior employees a sanction of dismissal was applied in all three (3) instances. 

 
 
 
30. I am also bound by the Labour Court decisions (see for example, Sidumo & another v Rustenburg 

 PlatinumMines Ltd v CCMA & other, unreported CCT85/06 and Nampak Corrugated Wadeville c 

 Khoza (1999) 20 ILJ 578 (LAC), to the effect that I should inter alia assess whether the employer’s 

 decision to dismiss was fair and in doing so consider all relevant circumstances in arriving at that 

 decision. 

 

 It is my view considering the circumstances of the matter before me, it cannot be stated that a sanction 

 of dismissal is unreasonable. The evidence established that the Applicant was guilty of serious 

 misconduct which impacted severely on the employment relationship. The Applicant admitted that the 

 offences were of a very serious nature and he was aware that he was at risk of dismissal. The 

 circumstances, nature of the Respondent business and gravity of the Applicant’s misconduct 

 are in my  view neither offset by the factors submitted in mitigation.  

 

31. It is also my view that if the circumstances of this matter is considered it is clear that the conduct of the 

 Applicant has breached the trust relationship between them and the employer and as was said by the 

 Labour Appeal Court in Central      News Agency v CCAWUSA & Another (1991) 12 ILJ 340 (LAC) at 

 344 F – I: 

 



Page 7 of 7 

 "It is axiomatic to the relationship between the employer and the employee that the employer should be 

 able to rely on the employee…The trust which the employer places in the employee is basic to what 

 forms the substratum of the relationship between them. A breach of this duty goes to the root of the 

 contract of employment and of the relationship between the employer and the employee….." 

 

32. The dismissal was substantively fair. 

 

33.  I will now attend to the procedural challenge. The Applicant in essence held that the chairpersons of his 

 disciplinary and appeal hearing were biased as they had discussions with the Respondent 

 representative in his absence before they decided on the sanction to apply. The Respondent’s evidence 

 was clear in this regard in that it was part of the Respondent’s requirement in terms of the Disciplinary 

 Policy that the chairperson must consult with the industrial relations manager in instances where an 

 employee may be dismissed before he decides on the sanction as recorded on page 27 of the Bundle. 

 This was neither challenged by the Applicant and is confirmed in the disciplinary policy. In the premises 

 I find no substance in this challenge. 

 

34.  The dismissal of the Applicant was accordingly also procedurally fair. 

 

35. In the circumstances I make the following award. 

 

 AWARD 

 

36. The dismissal of the Applicant, Mr. G. du Plessis is substantively and procedurally fair and is confirmed. 

 

 

 

 

 

 

Arbitrator: Martin Le Roux Koorts 

Sector: Chemical 


